Potts, Mark

e e —————
From: Sarah Penn <Sarah.Penn@deq.ok.gov>
Sent: Friday, October 20, 2017 11:29 AM
To: Seager, Cheryl; Potts, Mark
Cc: Jimmy Givens
Subject: Eagle Timeline
Attachments: Eagle Industries Inspections (2).pdf; RCRA Enforcement Timeline.docx

Cheryl, Mark;

Attached is the timeline for Eagle Industries. Also attached is the RCRA Info document which tells the history of
inspections at the facility.

Please let me know if you have any questions or if you need anything else.

Thanks,

Sarah

Sarah . Fenn, Dcputﬁ General Counsel
Office of the (GGeneral Counsel
Oua'homa Dcpartmcnt of ]:_nvironmcntal Qpah’ty
707 N. Robinson, F.O.Box 1677
Oklahoma Cftg, Oklahoma 73101-1677
405.702.7172 (telephone)
405.702.7199 (fax)
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Confidential Attorney Work Product

TO: Sarah Penn

FROM: Stephen Baldridge

DATE: October 20, 2017

Eagle Industries RCRA Enforcement Timeline

1) On June 19, 2003, LPD inspectors conducted a hazardous waste Compliance Evaluation
Inspection (“CEI”) at Eagle Industries’ facility at 10901 S.E. 29%, Midwest City,
Oklahoma (“Eagle™). The CEI was in response to a complaint received by DEQ on April
8, 2003 (Complaint No. 300-00-0032208).

2) On June 20, 2003, the LPD Inspectors gave Eagle a copy of their inspection report which
indicated nine (9) violations of RCRA and the state rules for hazardous waste
management. (No official NOV was issued).

3) On September 20, 2004, DEQ issued an Administrative Compliance Order (“ACO”),
Case No. 04-323, to Eagle based upon the original compliant and the subsequent CEI.
The ACO required Eagle to:

Waste: Within thirty (30) days make a hazardous waste determination on
certain identified wastes;

Within thirty (30) days make arrangements to have all hazardous wastes
disposed of legally and provide the supporting documentation;

Seil: Within forty-five (45) days submit to DEQ an approvable soil sampling
and analysis plan to determine horizontal and vertical extent of the volume of
soil contamination from Eagle’s operations;

Within forty-five (45) days after DEQ approves the soil sampling analysis
plan, initiate and complete the investigation;

Within thirty (30) days following the completion of the soil sampling and
analysis plan, submit to DEQ the findings of the investigation and propose a
remedy with a work plan and an implementation schedule.

Within forty-five (45) days after DEQ approves the soil remediation plan,
initiate and continue until completion.

Groundwater: Within sixty (60) days submit to DEQ an approvable
groundwater sampling and analysis plan to determine whether hazardous
waste has entered the groundwater.

Within forty-five (45) days after DEQ approves the groundwater sampling
plan, initiate and perform the sampling.

Within thirty (30) days following completion of the groundwater sampling
analysis plan, submit to DEQ the findings along with the opinion of a

1
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4)

3)

6)

7

8)

9)

qualified groundwater scientist regarding the contribution of Eagle’s
operations to the TCE concentration already identified. If groundwater is
determined to be contaminated from Eagle’s operations, Eagle and DEQ will
enter a separate agreement covering additional investigation and remediation.

j. Penalty: DEQ assessed a $63,797.00 penalty for the violations associated
with this Order.

On October 4, 2004, Eagle responded to the ACO denying the legal conclusions of
DEQ’s ACO and requested an Administrative Hearing.

On October 28, 2004, an Administrative Law Judge (“ALJ”) set the Administrative
Hearing for January 19, 2005.

On January 7, 2005, counsel for Eagle requested a postponement of the scheduled
hearing to conduct an enforcement conference at DEQ.

On January 10, 2005, the hearing was continued and reset for April 20, 2005. Thé hearing
was later continued.

On January 12, 2005, an enforcement conference was conducted at DEQ. Eagle
committed to develop waste management procedures, to contract for the disposal of
wastes, and to begin developing a plan to investigate whether TCE from Eagle had
impacted the environment and to submit a status report to DEQ by February 14, 2005.

On February 28, 2005, DEQ received a letter from Counsel for Eagle which reiterated
Eagle’s willingness to comply but no promised deliverables were submitted. The letter
stated that an environmental consultant had been engaged to conduct sampling and that
those results should be available in ten (10) days. The deliverables were not sent to DEQ.

10) On April 18, 2005, DEQ received faxed copies of analytical reports from sampling

conducted at Eagle.

11)On April 20, 2005, a meeting was conducted at DEQ to discuss the sampling results.

Eagle was unable to offer an interpretation or explanation of the results. Additionally, a
groundwater sampling plan was submitted but it did not comport with the requirements of
the ACO.

12)On April 28, 2005, DEQ received another fax from Eagle’s counsel with specific

commitments promising to meet the requirements of the ACO.
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13) On May 17, 2005, DEQ received a phone message from counsel for Eagle indicating that
a new consultant had been engaged to develop a site assessment.

14) On June 1, 2005, DEQ received a formal letter from Counsel for Eagle indicating that the
new consultant had been engaged and is developing a plan for testing and analysis of
groundwater and to conduct waste determinations within the next couple of days.

15)On June 13, 2005, DEQ sent a letter to counsel for Eagle indicating that none of the
promised deliverables had been received by DEQ. The letter stated that DEQ required a
written report by July 5, 2005 that met the requirements of the ACO.

16) On July 5, 2005, Eagle submitted a response to DEQ’s June 13 letter.

17)On July 19, 2005, DEQ responded to Eagle’s submittal and had several comments
identifying deficiencies including but not limited to:

a. DEQ had received no record of identified waste determinations conducted in
compliance with RCRA and paragraph 25 of the ACO;

b. A waste disposal company that was contracted with by Eagle was not a
permitted hazardous waste TSDF or a notified hazardous waste transporter;

c. A soil sampling and analysis plan is still needed as required by the ACO; and
a

d. Groundwater sampling and analysis plan meeting the requirements of the
ACO.

DEQ stated that Eagle had two weeks to address these issues.

18) On November 2, 2005, the ALJ continued the Administrative Hearing until December
21, 2015.

19) On November 13, 2005, Counsel for Eagle submitted an “Application For Continuance
of Hearing” scheduled for December 21, 2005 due to a conflicting trial in Bankruptcy
court.

20) On November 14, 2005, DEQ submitted a “Reply to Respondent’s Application For
Continuance of Hearing” which challenged the continuance of the hearing and requested
the ALJ continue with the hearing as scheduled.

21) On December 23, 2005, the ALJ continued the hearing until January 4, 2006.
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22) On December 30, 2005, DEQ and Eagle jointly filed an “Application For Continuance of
Hearing” citing the initiation of settlement discussions and the fact that Eagle had begun
conducting compliance activities in accordance with the ACO. The application requested
the hearing be continued until February 15, 2006.

23) On January 4, 2006, the ALJ agreed to continue the hearing until February 15, 2006.
24) On February 10, 2006, the ALJ agreed to continue the hearing until April 19, 2006.
25) On April 17, 2006, the ALJ agreed to continue the hearing until June 21, 2006.

26) On June 13, 2006, the ALJ agreed to continue the hearing until August 16, 2006.
27) No hearing occurred on August 16, 2006.

28) After August 16, 2006, Eagle conducted a soil excavation to remove contaminated soil.
DEQ reviewed analytical reports of samples of soil left in place that indicated soils
remained above regulatory levels.

29) On December 29, 2006, DEQ received a “Limited Site Investigation/Source Removal
Report” that recommended that additional soils be removed. The report also stated that
monitoring wells installation would be performed in the near future.

30) On April 2, 2007, DEQ sent Eagle a letter indidated that Eagle had failed to conduct
additional excavations of contaminated soil at the site and had failed to install certain
monitoring wells and was therefore not in compliance with the ACO.

31) On February 29, 2008, DEQ notified Counsel for Eagle that Eagle had failed to comply
with the terms of the ACO.

32) On July 30, 2008, DEQ submitted its “Motion To Reset Case For Hearing and Motion
To Finalize Administrative Compliance Order”. The Motion cited Eagle’s failure to
complete the tasks set forth in the ACO and that the amount of time already granted
Eagle to comply was unreasonable.

33) On July, 30, 2008, an Administrative Hearing was set for October 15, 2008.

34) On October 3, 2008, Counsel for Eagle submitted an “Application For Continuance of
Hearing” with the ALJ due to a scheduling conflict.
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35) On October 3, 2008, Counsel for Eagle also submitted a “Response To Motion To Re-
Set Case For Hearing And Motion To Finalize Administrative Compliance Order”. In its
Response, Eagle admitted to some of DEQ’s allegations but not all. Eagle requested an
additional ninety (90) days to complete the tasks set forth in the ACO, and requested a
status conference be set where progress could be reviewed.

36) On October 14, 2008, the ALJ reset the hearing for October 23, 2008.

37) On January 13, 2009, Eagle and DEQ entered into Consent Order, Case No. 04-323,
which closed and superseded the ACO issued on September 20, 2004. The purpose of the
Consent Order was to correct all hazardous waste violations and potential environmental
impacts from Eagle’s operations from the 2003 CEL. The Order required:

Waste determinations;

Proper disposal of wastes;

A Site Characterization Work Plan (Soil and groundwater);

An approvable SAP for the Site;

A Site Characterization Report after approval of the Work Plan;

A Remediation Work Plan including a schedule;

Implementation of the Remediation Work Plan after approval;

DEQ assessed a $35,000 penalty with the Consent Order to be waived
pending Eagle’s completion of the tasks in the Order; and

the completion of a Supplemental Environmental Project valued at $3,500.00

I

.

38) On March 11, 2009, the President of Eagle sent a letter to his Counsel stating he could
no longer afford to retain his services.

39) On March 19, 2009, Counsel for Eagle notified DEQ that he was no longer representing
Eagle in these matters.

40) On April 28, 2009, the President of Eagle submitted a letter to DEQ explaining that
Eagle was struggling financially and only had one employee. He stated his willingness to
comply with the CO but that the company did not have the resources to do so. He stated
that without some relief he would be forced into bankruptcy.

41) On March 13, 2009, the President of Eagle submitted a letter to DEQ explaining he
could not afford his legal fees nor pay for his environmental consultants. He said he may
be forced to enter bankruptcy.



Confidential Attorney Work Product

42) On May 4, 2009, DEQ sent a letter to the president of Eagle stating that DEQ would
accept information to review relating the financial condition of his company at a
deposition.

43) On June 19, 2009, DEQ issued a “Subpoena To Appear At Deposition” to the President
of Eagle. The Subpoena required that all financial records for Eagle be presented at a
deposition on June 24, 2009.

44)On June 29, 2009 DEQ issued a “Notice Of Deposition” to the President of Eagle to
appear at a deposition on July 1, 2009 to review the financial status of the company.

45) On July 1, 2009, a deposition was conducted of the President of Eagle by DEQ counsel.
The deposition included:

A discussion that Eagle did not perform the SEP in the CO;

The President did not understand the requirements of the CO;

DEQ’s attorney explaining why site investigation is still needed;

DEQ’s counsel stating that the SEP and Site Investigation was all that is

needed to comply with CO;

e. Eagle’s President stating that he could not financially comply at this point and
that the company may not be around much longer; and

f. Eagle does not own the property it is leased from the President’s parents.

R P

46) On July 1, 2009, Eagle submitted financial records for DEQ to review at the deposition.

47) In August 2009, DEQ conducted a review of Eagle’s finances using software that
evaluates different financial measures for the past three (3) years of Eagle’s operations.

48) On September 17, 2010, the case was formally closed on DEQ’s legal docket. The case
was closed based upon the financial condition of Eagle and due to the fact DEQ was
preparing to involve U.S. EPA Superfund in evaluating the Site.

49) On January 13, 2015, DEQ sent a letter to the Owners of Eagle Industries which
requested that as the responsible party for contamination that they take immediate action
to provide the residences in the area near the facility with a connection to the city water
supply to prevent a further exposure to TCE.

50) On January 27, 2015, Eagle responded and stated it did not have the financial resources
to comply with the DEQ letter.



